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qt{ qf%!vwftv-wIg &wttdv qqvg mm{at qt q€qTkqT h xftwtlrwlfaH}+qvTtT Trl{ €wt
gf#%rttqtwft© win wOw wqmxtgcn©%m§,©©Tf%q+qrtqT%fq€a©v6€r {I

Any person aggrieved by this Order-in-Appeal may file an appeal or rdvision
application, as the one may be against such order, to the appropriate audlority in the
following way.

VNe vtvH vr WOw qTq©r:-

Revision application to (lover!!ment of India;

(1) htN©wqqqr©gf&f+Fr, 1994 #t%ra&R7+ttq7Tqqv mgM+gIt qIq}nuru©
W-gTn % yqq qtqq # #ah :aftwr SIM VEftq tif%, wta vt€H, fqv Mrw, tm@ fIwr,
qtgfT+ferTT, gtVTfN WTT, +vqvnf, Ref+vTft: rlooor=R=hvHtvTfP ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(%) qftn©=Fr§Tfq#qR8qv4iTM §ifqqn u+ +Mt wwE vr©q mutt + qr fM
WKWN+qy\wTrrn+qm+wriEFqnf +,TrfMWVWNTrwTn+qTiq8 fM ©n@r++
nf##twrFrn+§qm#ivf@n+dIng BfI

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(v) vna + 4TF mr IT?Trviw+fnMRv vm qtqrvr€+fRfWr q
nwmqr©#ft8a bmw++ +r VFa%4TFfW tTyvrytw+fhRftv il
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods wt:ach are

exported to any country or territory outside India.

(Tr) qftqrg3 vrT=rvTvfMfRqTvna b4TB (Mt vrqzTqqt)f+dvfbn vw vr@81

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) #fhiaqKq§t ©qrq+qr©%Eq€m%faqqt q8#f& vw #IT{e3aRq&qew qt sv
urc V{f+N%!aTfRq©ilU,©ftv+graqTf\TqtTTqqt vr gH qfRvgfbfhn (+ 2) 1998

urn 109 UafqW fh qv6tl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) Nb @qm vw (gMtv) fhrVTqdt, 200r%flirT 9 % doh ftf+BE WV ten R-8 + B
vfhft +, if§v git% % vR W&qT tf§v ftqTq + dtv vm % ftvniv-wtw qf wfM wBg gt qt-a
yfhit % vrq dM ©Ttqq fINn vm vrfiRl ai% vr% vrar ! %r !@r qfhf QT :+mf€ urc 35- T +

ftgff\v=$thyq3m% vv bw% amt-6nqm#tvR ftOOn@I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf+wwq©t + vr% qd+wt%qq6@r©@rtnaMqq8a wt 200/-=$tvTTraTv#t
VTq3irqd#@7t6q Tq@r©+®rn8'atlooo/- qt=M TT?Tq#qTTI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

tfhn gw, hfbI @TraxmRf+wwt wft6fhNrwnf©q;wr#vft3rftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

( 1) k-gbr aqrTT qM aTfblhrT, 1944 gt urTr 35-a/35-v Rdoftr:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) a%fRf©v vflAq + qqTq qEW + wm # wfM, wfMt % gn$ # #iT T©, hdR
maRV qr.v "d +VTqT ;nfl?iPr qnTf&qwr (ftttz) +t qf%rTt Mr =ftfBqa, %§qRTVTT + 2=” Tr@r,

q3qT€t vm, TTHr, f?RutTFH, ©§qRT@TR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CE;STAT) at 2==dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is UPto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Regjsm of a brulch
sector bank of the place where the bench of my nondnate p
place where the bench of the Tribunal is situated.

of any noi Ilie
ublic se

2



(3) qR w Biker # # IF wiqft vr WiTtqT MT { d srM v aar % fRIT =$tV vr WITH w{ql
br + f+=n vm qTfjq§© e'qq BIt ST qt f% fRwq€t%rf+4vq %fRqVqTft=dtWftTfh
qRTf&qvrqtqqwftqTrhdhrmvH#rtp©rqqqf#n©rm{ I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that .the one appeal
to the Appellant Tribunal or the one application to the C6ntral Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) qrqr@ TW @fWm r970 vqr tRitf©T qt qEWI -1 % BitptY ftafft7 f+F gjliTt an
abv qr ly©eg V=rTf+=lfR fbhm xrfbqTa % mtqr q & sr+r =Ft in vfhn v 6.50 qt vr umvq
qr©ft@Wn8qTqTfhl

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) Ha<qt#f&vqna#fhkm®Rn+f©Mt qt al $ft&7mwimafMvrm8qt tiM
gIg%, iR€H©wqq qrv%q++qTW wftdMamTfbHwr (%Biffqft) fhm, 1982 tfRfBv 1I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dhn w,bghmwqqqrv3q{+qr® WftdhqnTf$NW(ftaa) Rb SIft wft©t%vrv&
+ q&NNT (Demand) q+ + (Penalty) qr 10% # WT WRT %fqTFt §l @dif%, Rf&HaT # gRT

10 %(Tg TnT iI (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Mh ,miTT QJmaT +TTqT % 3tFfR, qTTfRv 8TT sMr gt T+r (Duty Demanded) I

(1) dr (Section) IID +RW f+Efftv qfiF;

(2) f@nTm€mqZhfta#<TRn;
(3) +qqa Bfb f%Nft qfMm 6 % TBd tqrTfirl

gTI$ wn ' aBd wltd’+q6+1$wn§tqgmtvwft©’ afbgB&%f@if gIf mr ibn
TIU 1I

For an appeal to be 81ed before the CESTAT, 10% of the Duty & PenaltY
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;

amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) TY BITter % lift wey y IRq tuI iT wrw qd T@ @=mr W qT WT RqTRa # fT ++r % ;Tq

W%ro%T=TTTTK;hq##gg@;f+4HRT8aTw;b10% mwH#qTMat1
In view of above, an appeal against this order shall

payment of 10% of the duty demanded where duty or dutY
or penalty7 where penalty alone is in dispute.”

lie before the Tribunal on
nld penalty are in dispute

(fd)W
gC tIt
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F.No.GAPP L/COM/STP/1549/2023-Appeal

ORDER-A-APPEAL

The present appeal has been filed by M/s. Mukeshbhai Babubhai Chav(ia,

17, Pratham Mangal, Nr. Sambavnath Derasar, Vasna, Ahmedabad -- 380007

(hereinafter referred to as “the appe11ant”) against Ord;-in-Original

No.288/DC/MUKF,SH/Di'/-8/A’BAD SOUT:H/PMT/2022-'23 dated 22.02.2023

(hereinafter referred to as “the impugned order”) passed by the Assistant

Commissioner, Central GST,' Division I, Ahmedabad South (hereinafter referred

to as “the adjudicating authority”).

2. Briefly stated, on scrutiny of the data received from the Central Board of

Direct Taxes (CBDT) for the Financial Years 2015-16 and 2016-17, it was

noticed that the appellant had earned an incomes of Rs. 1054250/-, during the

FY 2015-16 and Rs. 1215077/-, during the FY 2016-17, which was reflected

under “Sales of Services under Sales/ Gross Receipts from Services (Value from

ITR)” filed with the Income Tax department. Accordingly, it appeared that the

appellant had earned the said substantial income by way of providing taxable

services but has neither obtained Service Tax registration nor paid the applicabie

service tax thereon. The appellant was called upon to submit copies of Balance

Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said

period. However, the appellant had not responded to the letters issued by the

department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No.

CGST/WS0804/ O&A/ TPD(15:16)/ AAJPCl180E/ 2020-21/ 5701 dated 22.12.

2020 demanding Service Tax amounting to Rs. 3,35,127/- for the periods FY’s

2015-16, 2016-17 under proviso to Sub-Section (1) of Section 73 of the Finance

Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(1) and Section

78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the

adjudicating authority wherein the demand of Service

4
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F.No. GAPPL/COM/STP/1549/2C)23-Appeal

3,35,127/- was confirmed under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994 along with Interest under Section 75 of the Finance Act, 1994

for the periods from FY’s 2015-16 and 2016-17. Further (i) Penalty of Rs.

3,35,127/- was imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

77(2) of the Finance Act, 1994: and (iii) imposition of penalties under Section

77(1) and Section 78 of the Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant have prefeudd

the present appeal on the following grounds:

O

O

O

The assessee is an individual, doing business in proprietor ship business.

There is an error in feeding various details in Income Tax Return and

accordingly assessee received show cause notice from the department.

Assessee did not attend the hearing due to outbreak of C:ovid 19, being a

senior citizen. However, on last hearing, assessee attended the hearing but

same was not mentioned in the order.

The Deputy Commissioner (Technical) erred in law and on facts in raising

demand for F. Y. 2015-16 & F. Y. 2016-17 observing that the service

rendered by assessee is above threshold limit available to small scale

service provider and accordingly assessee is liable for service tax for

impugned period.

The Deputy Commissioner (Technical) erred in law and on facts in

processing case merely relying on information provided bY Income Tax

department ignoring fact that Income Tax Return is not sacrosanct as

there is error in feeding income tax form (which does not impact

declaration of total income) and accordingly, impugned order is required

to be quashed.

The Deputy Commissioner (Tecturical) erred in law and on facts in raising

demand for F.y. 2015_16 ignoring fact that the activity of the assessee

does not liable for service tax as it is sale of goods.

O

Q
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F.No. GAPPL/CUIVI/b 1 H/154Y/zuz5-Appea 1

6 Without prejudice to the above and in alternative, The . Deputy

Commissioner (Technical) erred in law and on facts in not granting

exemption limit of Rs. 1000000/- which is available to small service tax

provider as per the notification 33/2012 dated 20.06.2012 and accordingly

service tax demand for F. Y. 2015- 16 is required to be reworked.

Without prejudice to the above and in alternative, The Deputy

Commissioner (Technical) erred in law and on facts in not granting

exemption limit of Rs. 1000000/- which is available to small service tax

provider as per the notification 33/2012 dated 20.06.2012 and accordingly

service tax demand for F . Y. 2016- 17 is required to be reworked.

The Deputy Commissioner (Technical) erred in law and on facts raising

interest and penalty ignoring fact that issue involves is with respect to

interpretation and accordingly divergent views are possible and

accordingly levy of interest and penalty is unjustified.

a

®

4. The appellant were given opportunities for Personal Hearing on

17.10.2023, 09.11.2023, 13.12.2023 & 22.12.2023 . The appellant were granted

ample opportunity of Personal Hearing in terms of the provisions of Section

35(IA) of the Central Excise Act, 1994. But they neither appeared in personal

hearing nor sought any adjournment.

4.1 in terms of the provisions of Section 35(IA) of the Central Excise Act,

1994, hearing of the appeal can be adjoulned on sufficient cause being shown.

However, as per the proviso to the said Section 35 (IA), no adjournment shall be

granted more than three times to a party during hearing of the appeal. In the

present appeals, the appellant were called for a personal hearing on four

different dates, however, they neither attended the hearing nor sought any

adjournment. I am, therefore, satisfied that the appellant have beeb granted

ample opportunities to be heard, which they have not availed. I, therefore,

proceed to decide the case, ex-.parte, on the basis of the material on available on

record

6
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5. 1 have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum, during the course of personal

hearing and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of service tax against the appellant along with

interest and penalty, in the facts and circumstance of the case, is legal and proper

or otherwise. The demand pertains to the period FY 2015-16 and F. Y. 2016- 17.

6. 1 find that in the SCN in question, the demand has been raised for the

periods FY 2015-16 and FY 2016-17 based on the Income Tax Returns filed by

the appellant. I further find that the order has been passed ex-parte.

7. It is observed that the main contentions of the appellant in the appeal

memorandum are (i) in the F. Y. 2015-16, the activity of the appellant is sales of

goods, therefore, they are not liable to pay Service Tax; and (ii) they are eligible

for threshold exemption limit of Rs. 10,00,000/- as per notification No. 33/2012

dated 20.06.20 12.

I also find that the appellant is claimed for exemption from Service Tax

in his appeal memorandum, but supporting documents in respect of exemption

claimed by them were not produced before the adjudicating authority. I am of

the considered view that the appellant cannot seek to establish their eligibility of

exemption due to Sales of goods in the F.Y. 2015-16 and eligibility of threshold

benefit of Rs. 10,00,000/- as per notification No. 33/2012 dated 20.06.2012 to

pay the service tax by them in the F. Y. 2015-16 and 2016-17 at the appellate

stage by bypassing the adjudicating authority. They should have submitted the

relevant records and documents before the adjudicating authority, who is best

placed to verify the authenticity of the documents. Considering the facts of the

case as discussed hereinabove and in the interest of justice, i am of the

considered view that the case is required to be remanded back to the

adjudicating authority to consider the aforesaid claim of the appellant for

exemption for service tax payment due to sales of g pods and eligibility of

t h r e s h o 1 d b e n e fi t o f H]B( s a 1 0 ) 0 0 ) 0 0 0 / a sperNFT?:RX3 3 / 2012 dated!; f/ +/ ;J.’; ,+ \% a

big C Y3" tq liB
%:.\ Q:-„-;’ ;} B
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F.No. GAPP L/COM/STP/1549/2023-Appeal

t

20.06.2012. The appellant is directed to submit all the records and documents in

support of their claim before the adjudicating authority. The adjudicating

authority shall, after considering the records and documents submitted by the

appellant, decide the case afresh by following the principles of natural justice.

9. In view of the above discussion, 1 remand the matter back to the

adjudicating authority to reconsider the issue a fresh and pass a speaking order.

10. wftvqafgra@f#t-T{wft@©rf+nn@ntm8ff##f#ITvrm{ I

The appeal filed by the appellant stands disposed of in above terms.

TI a

gnga (Mit@T)
Dated:aIDE,e„,b„, 2024

sted

By RPAD / SPEED POST

M/s. N4ukeshbhai Babubhai Chavda,

17, Pratham Mangal,
Nr. Sambavnath Derasar,

Vasna, Ahmedabad - 380007

To I

Copy to :
1) The Principal Chief Commissioner, Central GST9 Ahmedabad Zone
2) The Commissioner, CGST, Atunedabad South

\ 3) The Assistant Commissioner, CGST, Division VIII, Ahmedabad South

4) TIe supdt(SYstems) Appeals Ahmedabad, with a request to upload on Website,
LAnl ard File

6) PA file
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